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CRIMINAL PROCEDURE BILL 2004 
CRIMINAL APPEALS BILL 2004 

CRIMINAL PROCEDURE AND APPEALS (CONSEQUENTIAL PROVISIONS) BILL 2004 
Cognate Debate 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That leave be granted for the Criminal Procedure Bill 2004, the Criminal Appeals Bill 2004 and the 
Criminal Procedure and Appeals (Consequential Provisions) Bill 2004 to be considered cognately, and 
for the Criminal Procedure Bill 2004 to be the principal Bill. 

Second Reading - Cognate Debate 

Resumed from 26 August. 

MS S.E. WALKER (Nedlands) [7.02 pm]:  The Opposition supports the Criminal Procedure Bill 2004, the 
Criminal Appeals Bill 2004 and the Criminal Procedure and Appeals (Consequential Provisions) Bill 2004.  I 
have read these Bills, and I understand they have wide-ranging support.  I have spoken to Ms Gail Archer, who 
is a barrister at Francis Burt Chambers.  I know that a committee was formed in November 2003, which was 
chaired by Justice Michael Murray of the Supreme Court.  It involved District Court Judge Healy; Chief 
Stipendiary Magistrate Stephen Heath; the Director of Public Prosecutions, Robert Cock; George Tannin, State 
Counsel; Richard Bayly; Ian Weldon, President of the Law Society of Western Australia; and Hylton Quayl, 
President of the Criminal Lawyers’ Association.  It is through consensus, as I understand it, that these Bills have 
been prepared and brought forward.  I also understand there has been consultation on specific issues with the 
Western Australia Police Service, the Chief Justice of the Supreme Court, Chief Judge Kennedy of the District 
Court, and the Deputy Director of the Commonwealth Office of the Director of Public Prosecutions.  The main 
Bill, the Criminal Procedure Bill, extracts from the Justices Act and the Criminal Code all the criminal 
procedures therein and puts them in a universal Bill.  There are recommendations from the Law Reform 
Commission report and the Murray report, of which I have a copy.  I have retained a copy for years.  I have only 
praise for the report.  It was a general review of the Criminal Code undertaken in 1983 for the then Attorney 
General, Hon Joe Berinson.  It was an extensive review by Justice Murray of the Criminal Code.  I believe 50 
recommendations are contained in these Bills, but certainly 33 recommendations of his are contained in the 
Criminal Procedure Bill.  It gives me great confidence that he was the chair of the committee that oversaw this 
legislation. 

I read with some interest the second reading speech on this Bill by the Attorney General.  The first two pages are 
clearly very political.  When the Attorney General brings in such Bills, particularly those that have been prepared 
as a result of the review of the civil and criminal justice system by the Law Reform Commission, I note that no 
mention is made of Hon Peter Foss, the former Attorney General, who gave the most comprehensive and far-
ranging terms of reference to the Law Reform Commission in its 30 years when he asked it to review the civil 
and criminal justice system.  When bringing civil and criminal justice Bills before the Parliament, the 
Government has stated that it is using as a blueprint the report and recommendations that were made by the Law 
Reform Commission as a result of the former Attorney General’s initiative in giving them such a wide-ranging 
reference.  That is a fact.   

The Attorney General’s second reading speech refers to waiting times in the District Court.  He stated that he is 
working closely with the judiciary to reduce the time taken to hear matters in the courts.  That has been going on 
for years.  When I worked at the DPP, then Chief Judge Hammond made great inroads into reducing the time 
before which matters were heard in the District Court.  During the time of the Court Government, administrative 
procedures were put in place such as fast track pleas, which streamlined the process.  I do not know whether it 
meant that justice was necessarily served in every case.  Certainly, it is a procedure that has been ongoing for 
some years.   

I will refer to the most controversial issues in these Bills.  The first refers to the use of video links.  I have looked 
at the way in which the Magistrates Court will deal with video links.  The second reading speech states that 
video links will be used by the court to cut costs and streamline the administrative systems of the court so that 
the accused, particularly if he is on remand or a sentenced prisoner, does not have to be brought physically 
before the court.  That may work all very well in the Magistrates Court but I wonder whether any additional 
resources are being given to the Supreme Court, particularly in light of the Hooker inquiry, which revealed that a 
prison - I think it was Casuarina - had its videoconferencing facilities on a trolley near the kitchen!  There was a 
lot of criticism of the Government about the videoconferencing facilities and the ability of the Supreme Court to 
use them.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 21 September 2004] 

 p6151b-6154a 
Mr Jim McGinty; Ms Sue Walker 

 [2] 

In my time, the Court of Petty Sessions operated fairly well.  I do not know whether it still does and whether the 
resources and facilities will be put in place to ensure the smooth running of video links in the way envisaged by 
the Government.  I do not know whether those resources or facilities will be put in place in the District Court and 
whether the District Court will experience difficulties in that regard.  Certainly, when one looks at video links as 
discussed in the report of the Hooker inquiry, one must have some concern about whether this will eventuate.  
Courts will be able to use not only video links, but also audio links.  I wonder whether this will lead to the 
process being dehumanised.  It is very easy for judges in a court to lose the human aspect of the person who 
appears before them.  I am concerned that, in some instances, judges will be able to remand offenders for some 
months before they must appear in court again.  Normally when an accused comes before court on a regular 
basis, his bail conditions are reviewed.  The Opposition will be looking at the use of video links under the 
Criminal Appeals Bill and under clauses 140 and 141 of the Criminal Procedure Bill.   

Additional powers will be given to judges.  Under clause 108 of the Criminal Procedure Bill, a judge will have 
the power to decide whether there is no case, rather than direct that a jury deliver a not guilty verdict.  The courts 
will have the discretion to simplify similar offences to a limited degree.  The Bill will extend the existing 
disclosure obligations on the accused under section 611C of the Criminal Code.   

The provision for a trial on the papers in summary courts under clause 66 of the Criminal Procedure Bill causes 
me some concern.  I presume that in a trial on the papers a judicial officer will look at the facts, the witness 
statements and the reports and make a decision on the papers.  If that is the case, witnesses will not come before 
the court and their demeanour will not be assessed.  Sometimes when something is said in this place and 
recorded in Hansard, the record does not reflect the tone in which it was said or the demeanour of the person 
who said it.  I wonder whether that provision will work any injustice for accused people.   

I refer to the superior courts.  Private prosecutions have been abandoned, which the Opposition supports.  Judges 
will have the power to decide where there is no case to answer, rather than direct a jury.  One of the issues that 
causes me concern is the power to deal with the defence of insanity in some cases.  That is dealt with in clause 
93 of the Criminal Procedure Bill, which reads -  

(1) If an accused pleads not guilty to a charge on account of unsoundness of mind and the judge is 
satisfied - 

(a) that the only fact in issue between the accused and the State is whether, under The 
Criminal Code section 27, the accused is not criminally responsible for an act or 
omission on account of unsoundness of mind; 

(b) that the prosecutor consents, and the accused does not object, to the judge doing so 
. . . -  

Whatever that means -  

(c) that it is in the interests of justice to do so, 

the judge - 

(d) may decide the issue referred to in paragraph (a) on any evidence and in any manner 
the judge thinks just; 

Currently, as I understand the Criminal Code, a plea of not guilty cannot be reached on account of unsoundness 
of mind unless it is found that the accused actually committed murder.  I want the Attorney General to reassure 
me that that will not be skipped.  I have dealt with Mrs Hunter’s case and reviewed what happened with that 
offender.  A young woman was brutally murdered in the most horrific of circumstances.  The accused was found 
by the jury to have committed that murder.  I read part of the transcript, the medical report and the account of 
what happened to that young woman.  If a jury found that an accused had committed a similar murder, but found 
that he was not guilty on account of unsoundness of mind, he could be sent to the Franklin Centre and released 
shortly thereafter.  I am not having a go at the Attorney General; that is what could happen.  The accused could 
be allowed out into the community fairly soon after the trial.  I asked myself how I would feel if that happened to 
my daughter.  It does not seem just.  It seems unjust.  I do not know whether there should be a complete review 
of this area.  The Murray report did not recommend such a review.  However, in light of dealing with Mrs 
Hunter, who, along with her daughter’s grandmother, found her daughter’s body, I think that this area needs to 
be reviewed.  That is my personal opinion.  I would like the Attorney General to let me know whether we are 
skipping a bit in clause 93.  If a judge decides to look at a matter himself, does he need to find as fact, if it is a 
murder case, that the accused committed the murder before he finds the accused not guilty on account of 
unsoundness of mind?   
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I do not have a difficulty with expanding the power to proceed with fewer than 12 jurors, perhaps with as few as 
10.  I will be interested to know how opening addresses and addresses to juries will work in practice.  Although I 
accept that the defence will have the last word, I would like the Attorney General to advise whether any 
objections or concerns have been raised about the defence having the last right of address in any trial.   

The Criminal Appeals Bill owes its origins to the reference given by the Attorney General to the Law Reform 
Commission.  The Opposition has no problem with this Bill.  It deals with discrete areas of appeals and it also 
takes provisions from the Justices Act under the Criminal Code.  As the Attorney General said in his second 
reading speech, it will create a universal Act that parties that are appealing can use as a manual.  The Criminal 
Procedure and Appeals (Consequential Provisions) Bill 2004 repeals certain Acts and introduces some new 
things.  For instance, clause 60 inserts new provisions in the Sentencing Act, which will allow a victim to appeal 
against the refusal of a superior court to make a reparation order.  It also repeals a section of the Criminal Code 
that is not necessary, as outlined by the Murray report.   

All of these Bills have wide-ranging support.  The Opposition would like to look at some areas in the 
consideration in detail stage.  However, in general the Opposition supports these procedural Bills.  

MR J.A. McGINTY (Fremantle - Attorney General) [7.19 pm]:  I thank the member for Nedlands, who spoke 
on behalf of the Opposition, for her indication of support for these Bills.  They are an important part of 
modernising the procedures of our courts, particularly the lower courts.  These Bills complement what is referred 
to as the Magistrates Court package of Bills, which have been through this House and are now making their way 
through the Legislative Council.  They will provide a modern and hopefully an efficient basis on which the 
courts will conduct their business.   

It is appropriate that we deal with many of the matters that were raised by the member for Nedlands in the 
consideration in detail stage.  However, I will make an observation on the issue of video links, which I think was 
the first point raised.  Part of the Government’s response to the Hooker inquiry into the escape of nine prisoners 
from the Supreme Court was to provide additional resources to that court to enable it to do more in the way of 
video links with the prisons than is currently done.  The view was taken during the course of those discussions 
that the District Court used video links quite extensively, but that there was an absence of appropriate facilities in 
the Supreme Court to enable that to occur.  I do not have with me the precise details of the money that will be 
provided and the courts that will be equipped, but there was to be a significant increase in the capacity of the 
Supreme Court to deal with matters by video link in the hope that it would lead to judges choosing to use that 
facility.   

Ms S.E. Walker:  They do not like to use that facility for many matters, according to Mr Hooker.  If I recall 
correctly, he said that they probably would not use it very much anyway.  I do not know how the District Court 
feels about using video and audio links.   

Mr J.A. McGINTY:  I am told that the practice of the District Court is quite different from that of the Supreme 
Court.  It makes quite extensive use of video links.  The information relayed to me at the time was that its use 
was commonplace.  The different approach of the Supreme Court was probably the product of two factors.  First, 
the limited nature of the facilities in place at the Supreme Court meant that it was not often an option that could 
be used.  There was also a belief among a significant number of Supreme Court judges, if not all, that it was not 
the optimal way to deal with people who are charged with the most serious criminal offences in this State.  It was 
probably a result of the combination of the feeling of the judges and the lack of resources.  Nonetheless, money 
was made available to expand the number of courts that had video link facilities to the prisons and therefore the 
times at which it would be available.  Generally speaking, the idea was to increase the availability of those 
facilities so that it was at least an option for the courts.   

Ms S.E. Walker:  I don’t recall ever having a video link with the District Court when I appeared there.  Are video 
links used extensively at the moment or is that envisaged for the future? 

Mr J.A. McGINTY:  I am told by people who currently appear in the District Court that video links are 
commonplace, but I might be able to get some more current information on that during the consideration in detail 
stage.   

Ms S.E. Walker:  The Court of Petty Sessions uses it a lot.   

Mr J.A. McGINTY:  Yes.  I am told that the District Court does as well.  With those few comments, I look 
forward to providing further information during the consideration in detail stage. 

Question put and passed. 

Bill (Criminal Procedure Bill 2004) read a second time. 
 


